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WILLS AMENDMENT BILL 2006 
Second Reading 

Resumed from 30 March. 

MS S.E. WALKER (Nedlands) [8.40 pm]:  The opposition supports the bill, which is a bill for an act to amend 
the Wills Act 1970 and to consequentially amend certain other acts.  It will, among other matters, automatically 
trigger total revocation of wills on divorce.  As I understand it, the bill is the first phase in a series of legislation 
that will modernise the laws of succession in Western Australia.  I want to place on record my thanks to Dr John 
Hockley, a barrister at Francis Burt Chambers, who in his spare time updates and manages one of only three 
loose-leaf services in this state.  In my research on this bill I looked at that service.  I do not think I have met 
anyone in the Wills, Probate and Administration Service with more academic achievements after his name.  In 
any event, I wish to sincerely thank him for taking the time from his busy schedule to properly brief me.  I would 
also like to thank Senior Assistant State Solicitor Ilse Petersen for her briefing and for her time, which she gave 
on this bill; in fact, I think Ilse Petersen put together the very substantial working groups report on the Wills 
Amendment Bill, a copy of which the Attorney General kindly sent me and the detail of which I will come to 
shortly.  

Looking at this bill has been a very interesting exercise.  As I said in my party room the other day, everybody 
should be interested in this bill because everyone is going to die.  What can happen if people do not make a will 
is quite frightening.  In fact, when I finished preparing my second reading contribution on Saturday, I came 
across an article by John Hockley.  I have met him a couple of times and I think he has a good sense of humour.  
The article is entitled “The need for succession law reform in WA:  Please don’t die in WA?”  The reason is that 
if people die without a will, the intestacy provisions come into play.  He writes in the article - 

The greatest injustice found in the Administration Act 1903 (WA) is found in s14 in the entitlements on 
intestacy. 

For the purposes of my electorate, I would like just to record what they are.  He gives an example - 

Where a person dies without a will (an intestacy) in WA, the spouse receives the first $50,000 of the 
estate and one third of the remainder of the estate.  The other two-thirds is divided equally between the 
children of the intestate.  The problem arises if the intestate has several children from a first marriage 
and one or more children from a second marriage.  The statutory legacy of $50,000 to the surviving 
spouse (usually the second wife) has not been increased since 1982.  In many cases, the sum of $50,000 
plus one third of the estate is not sufficient for the surviving spouse to remain in the former matrimonial 
home as house prices have increased significantly since 1982.  This means the second wife and her 
children have to sell the family home and move down economically and socially.  In several Australian 
States the amount of a statutory legacy to the surviving spouse is $150,000.  If the amount given under 
s14 of the Administration Act were increased from $50,000 to $150,000, the problem referred to above 
would, for many cases, disappear.   

In researching this bill and looking at the working group that the Attorney General set up, I went back to look at 
a variety of other reports from other states.  Dr Hockley writes in his article - 

The Supreme Court, under the leadership of Chief Justice Malcolm, has been at the forefront of any 
changes to the succession laws in Western Australia. 

He refers to the Bredmeyer committee, which recommended that the entitlement on intestacy be increased to 
$150 000 and that the act be further amended to allow the amount to be increased by regulation and not by 
amendment to the act.  He continues - 

Amendments to the Act to increase statutory amounts are almost impossible to obtain in WA.  This is 
an area where separate legislation to correct the injustice described above would be justified.  

Looking at this, he mentions the divorce rate.  He writes - 

With a divorce rate of about 30%, this could leave a large segment of the community without a will.  
Divorced persons who did not make a new will would be forced onto the intestacy provisions in s14 of 
the Administration Act.   

I thought it was very interesting.  As the Attorney General is probably aware, when this bill becomes an act, he 
will have to educate people, otherwise cases will clog up the courts because people have died intestate. 

Mr J.A. McGinty:  I think that is right. 
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Ms S.E. WALKER:  It is a great thing that this bill is before us.  I cannot understand why it has taken so long to 
reform succession laws in Western Australia.   

Mr J.A. McGinty:  I think it has never been a priority for either side of politics. 

Ms S.E. WALKER:  I know, and it should have been, because it is something that impacts on everybody and 
their families.   

I was also really interested to see the amount of legislation that comes into play when people die.  Besides the 
basic Wills Act 1970, the Inheritance (Family and Dependants Provision) Act 1972, the Administration Act 1903 
and I think the Trustees Act, there may be another one.  Dr Hockley’s service sets out other related legislation 
that executors and families would need to look at just to ensure that their circumstances were covered.  I take the 
opportunity to list those, because I would like to think that people in my electorate could look at my web site and 
see what sort of acts they must look at.  Under related legislation, Dr Hockley’s service refers to the Age of 
Majority Act, the Anatomy Act, the Artificial Conception Act, the Births, Deaths and Marriages Registration Act 
and the Charitable Trusts Act, all of which could impact on people being an executor of a will and having to look 
after the estate.  The service also refers to the Coroners Act, the Cremation Act, the Escheat (Procedure) Act, the 
Family Court Act, the Guardianship and Administration Act and the Human Tissue and Transplant Act.  People 
would have to find out whether their loved one intended to donate organs, in which case these acts would come 
into play.  There is also the Interpretation Act, the Law Reform (Miscellaneous Provisions) Act, the Property 
Law Act, the Public Trustee Act, the Registration of Deeds Act, the Supreme Court Act, the Transfer of Land 
Act, the Trustees Act, the Trustee Companies Act and the Adoption Act.  There are only three commonwealth 
pieces of legislation: the Life Insurance Act 1995, the Public Service Superannuation Rules and the 
Commonwealth Banks Regulations 1960.   

In any event, the changes that we are bringing in with this bill are not new.  Although succession laws were 
uniform across Australia during the nineteenth century as a result of English succession law and jurisdiction 
being imported into Australia on colonisation, during the twentieth century individual states began enacting their 
own legislation.  As time has gone on, no two states have the same laws.  The New South Wales Law Reform 
Commission’s “Report 85 (1998) - Uniform Succession Laws: The Law of Wills” states -  

To practise successfully in succession law requires State by State expertise.  Since most succession 
practice is, or should be, concerned with minimising the costs of administering deceased estates, the 
majority of which are of no great financial value, it is ordinary people who suffer most from the 
inevitable increase in costs which must occur if a deceased estate has a connection with more than one 
jurisdiction.  

. . .  

Ideally, uniform laws should be identical, word for word, in every State and Territory, although in 
practical terms consistency might be the most achievable result.  Whether uniform or consistent, all the 
succession laws must be up-to-date.  The law of wills, intestacy, family provision, administration and 
probate, and administration of assets must be brought together in one piece of legislation and must 
share, as far as possible, a common underlying principle.  Unnecessary provisions and old language 
must be recognised and removed. 

In 1991 the Standing Committee of Attorneys General of Australia approved the development of uniform 
succession laws for all Australian states and territories.  In 1992 the Attorney General of Queensland remitted a 
reference to the Queensland Law Reform Commission to coordinate a project to make recommendations 
designed to unify succession laws in all Australian states and territories.  At the suggestion of the Queensland 
Law Reform Commission a national committee comprising representatives from each jurisdiction was set up.  
Western Australia had a representative on the national committee from 1995 to 1997, when for some reason Hon 
Peter Foss removed our representative from that committee; then our representative for WA was reinstated in 
2003 until the present time.  The consolidated report of the national committee on the law of wills was presented 
to the Standing Committee of Attorneys General in December 1997.   

There is very little room in this chamber.  I will be very pleased when we get our new chamber; hopefully, there 
will be some more room in here. 

Mr M. McGowan:  We are getting a new chamber? 

Ms S.E. WALKER:  Yes, we are; a new internal one. 

The working group set up by the Attorney General issued a report in 2005 to the Attorney General; as I said, I 
think it was prepared by Ilse Petersen, Senior Assistant State Solicitor.  In light of SCAG’s resolution, the 
working group was requested to examine and make recommendations for consideration by the government as to 
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legislative reform of the Administration Act 1903, the Inheritance (Family and Dependants Provision) Act 1972, 
the Property Law Act 1969 and the Wills Act 1970, and any consequential amendments by considering reports 
and recommendations of the Queensland Law Reform Commission and several other reports and 
recommendations of the WA Law Reform Commission. 

As I said, the group reported to the government detailing the working group’s recommendations on the law of 
wills.  Although I read from the New South Wales Law Reform Commission report, which suggested that there 
should be word for word consistent and uniform legislation, the working group set up by the Attorney General 
and this bill have not followed the national legislation word for word, and the group’s report tells us why.  The 
group, comprising members of the legal profession and other people from this state, compared the relevant 
sections of the Wills Act 1970 and the Property Law Act 1969 with their counterparts in the model bill; 
recommended whether the model provisions recommended by the national committee should be adopted in the 
Wills Act, either totally or with some modifications in lieu of the current provisions; and in relation to the 
section of the Wills Act and the model bill that do not have counterparts, recommended whether those provisions 
should be adopted, retained, repealed or amended.  A summary of the group’s recommendations is contained in 
its report.  The working group has not recommended substantial adoption of the model bill.  In this bill the 
significant departures that the working group recommended are as follows -  

no provisions, as in the model bill, to allow for the will of a minor, married or otherwise; 

total revocation of a will on divorce; 

privilege wills for armed services to be retained; 

statutory substitution of gifts confined to children of issue; 

a narrow definition of “document” in relation to former wills which did not include videos or electronic 
copies; 

rectification of wills by the court confined to clerical errors; and 

no delayed distribution of the estate for a period of six months. 

The primary purpose of the Wills Act is to prescribe certain rules for the making, revocation or alteration of 
wills.  An introductory commentary from the Wills, Probate and Administration Service states - 

All Australian Wills Acts providing formalities as to wills are based on the English Wills Act 1837.  
The most significant development in the Act was that the same formalities were required for realty as 
for personalty. 

The Wills Act 1970 (WA) . . . although enacted in 1970, does not include many of the provisions to be 
found in equivalent statutes enacted decades earlier in other Australian jurisdictions.  Examples of this 
are the Victorian Wills Acts 1928 and 1958.  Nonetheless, the basic similarities in many aspects of the 
legislation makes many decisions from other jurisdictions of relevance in Western Australia. 

The National Committee for Uniform Succession Laws has adopted a draft Wills Bill 1997.  That draft, 
in turn, was largely based upon the draft Wills Act 1994 (Vic).  The Victorian draft followed the Report 
of the Victorian Parliamentary Law Reform Committee dated May 1994, entitled “Reforming the Law 
of Will”.  The draft, with some alterations, was enacted as the Wills Act 1997 (Vic).  In Western 
Australia consideration has been given to the draft Wills Bill 1997, particularly by the Law Society of 
Western Australia and associated committees.  A fresh Wills Act may result in Western Australia; this 
is unlikely to reach the statute books until after the turn of the century. 

I guess that was correct.  The primary purpose, therefore, of the Wills Act is to set out the requirements that have 
to be satisfied for a document purporting to contain a testator’s wishes to be valid at law.  It is concerned with 
giving effect to a person’s freedom to direct the way in which his or her property is to be dealt with after death.  
How far can a court go to give effect to the express wishes of a testator?  How far should the court be restricted?  
In some matters, on my reading of the act, the court has no say; Parliament, for instance, speaks, particularly on 
the revocation of a will on marriage, except in certain circumstances.  Part V on the revocation of wills in section 
14 of the Wills Act reads - 

14. Subsequent marriage 
(1) A will is revoked by the marriage of the testator except where - 

(a) there is a declaration in the will that it is made in contemplation of the marriage; or 

(b) the will is made in exercise of a power of appointment where the property thereby 
appointed would not in default of appointment pass to the testator’s personal 
representatives as such. 
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(2) A will expressed to be made in contemplation of the marriage of the testator is void if the 
marriage is not solemnised, unless the will provides to the contrary. 

That section will be tidied up a bit with some amendments to it. 

This bill does not provide for total revocation of a will on divorce, as proposed new section 14A(2) to (4) states - 

(2) A will is revoked by the ending of the testator’s marriage except where - 
(a) a contrary intention appears in the will; or 
(b) there is other evidence establishing such an intention. 

(3) For the purposes of subsection (2), a marriage ends - 
(a) when a divorce order terminating the marriage takes effect under the Family Law Act; 
(b) on the granting of a decree of nullity in respect of the marriage by the Family Court of 

Australia or the Family Court of Western Australia; or 
(c) on the dissolution or annulment of the marriage in accordance with the law of a place 

outside Australia, but only if that dissolution or annulment is recognised in Australia 
under the Family Law Act. 

(4) Subsection (2) - 

(a) applies where a marriage ends on or after the day on which section 13 of the Wills 
Amendment Act 2006 comes into operation, whether the will was executed or made 
before, on or after that day; and 

(b) does not apply where a marriage ends before that day. 

This change is more than is suggested in the 1991 WA Law Reform Commission report on the “Effect of 
Marriage or Divorce on Wills” and in the model 1997 bill.  As John Hockley stated in an article, in future those 
persons who are ending a marriage will have an obligation to make a new will shortly after a divorce order or 
make a will in contemplation of the ending of a marriage.  What happens if they do not?  What happens if they 
have no will on marriage or remarriage?  As I said, it will be a catastrophe, particularly for women, as outlined 
by the article I read when I started my speech in the second reading debate.  The intestacy rules will kick in.  Dr 
John Hockley also makes some comments on intestacy rules.  I have made some reference to that but I want to 
look at some more up-to-date comments in Dr Hockley’s loose-leaf service.  The comment refers to legacy 
distribution in intestacy and states - 

 Where the estate is more than $50,000 and there is a surviving spouse and issue then under item 2(b) of 
the Table in s 14(1) of the Administration Act . . . the surviving spouse retains a legacy of $50,000 
together with interest on that sum at 5% . . . a right to the household chattels and one third of the 
residue.   

Therefore, if a woman’s husband dies intestate and there is more than $50 000 in the estate, she will receive a 
legacy of $50 000, the right to the household chattels and one-third of the estate.  To continue - 

 The issue - 

The children - 

 are entitled to the remaining two thirds of the residue . . .  Surviving spouse includes de facto . . . and 
same sex de facto partners.   

 . . .  

 Under subs (2b) if there are two or more issue then they are treated equally.  This applies if one or more 
of the issue predecease the intestate and leave issue.  The issue of any deceased child of the intestate 
takes in proportion to their number the share that their parent would have taken if they had survived the 
intestate.   

For example, if there were two children to the marriage and the estate is valued at more than $50 000, the wife 
will get $50 000, the household chattels and one-third of the estate.  If one of the children had died but had 
children, of the remaining two-thirds, one-third would go to the surviving child and the remaining one-third 
would go to the children of the deceased child.  I am told by Dr Hockley that many wives, particularly wives 
whose husbands do not leave wills, find that they spiral down economically and socially because they are 
obliged to part with the estate and give it to their children earlier than they would have intended.  To continue - 

 . . . if there is a surviving spouse and one child then they share equally in the balance of the intestate 
estate over $50,000, excluding household chattels under Table Item 2(b) and interest on that sum at 5%. 
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 For example: a husband dies leaving a wife and two children.  His estate is worth $150,000.  The wife 
receives $50,000.  The wife receives one third of the balance of $100,000, ie, $33,300.  The children 
each receive one third of the balance of $100,000, ie, $33,300 each.  The statutory legacy to the wife of 
$50,000 is one third of the statutory legacy in New South Wales where the wife receives the first 
$150,000 of the estate.  The low statutory legacy in Western Australia penalises wives, particularly 
second wives, if there are children from the husband’s first marriage with whom they do not have a 
good relationship.  This aspect of the law is overdue for reform in Western Australia.  The anomaly of a 
low statutory legacy could be remedied by an amending Act by the state Parliament . . .  

I guess we will see more bills before the Attorney General’s time is up.   

Mr J.A. McGinty:  My time is up?   

Ms S.E. WALKER:  I mean as Attorney General.  It is not strange if the Attorney General has not written a 
will, because often lawyers do not.   

One of the reasons for the change in the legislation relating to divorce revocation is that it puts it on the same 
footing as marriage.  The model bill is not followed and only Tasmania has full revocation on divorce.   

An education campaign is needed because some people do not realise that when they remarry their will is 
automatically revoked.  There are exclusions.  Generally, there needs to be an education campaign.   

The second major reform in the bill is the expansion of the definition of “document” in clause 23.  The document 
does not only have to be validly executed.  Proposed new section 32 reads - 

  “document” means any record of information including - 

   (a) anything on which there is writing;  

   (b) anything on which there are marks, figures, symbols or perforations having a 
meaning for persons qualified to interpret them; 

   (c) anything from which sounds, images or writings can be reproduced with or 
without the aid of anything else; or 

   (d) a map, plan, drawing or photograph, and includes any part of a document 
within the meaning given by this subsection. 

 (2) A document purporting to embody the testamentary intentions of a deceased person, even 
though it has not been executed in the manner required by this Act, constitutes - 

   (a) a will of the person; 
   (b) an alteration to a will of the person;  
   (c) the revocation of a will of the person; or 
   (d) the revival of a will or part of a will of the person, if the Supreme Court is 

satisfied that the person intended the document to constitute the person’s 
will, an alteration to the person’s will, the revocation of the person’s will or 
the revival of a will or part of a will . . .  

The document does not have to be executed in accordance with section 8 of the Wills Act, but the Supreme 
Court must be satisfied under proposed new section 32 that the person intended the document to constitute the 
person’s will or an alteration to the will.  I wonder whether text messages on mobile phones will fall into this 
category.  We will come to a provision that allows members of the armed forces to have privileged wills.  If they 
are overseas fighting and they decide to make a will on the back of a cigarette packet, it will be considered a will 
and it is privileged because of the circumstances in which they find themselves.  I will come to the relevant 
provisions, but I am told that that provision will be repealed because members of the armed forces are educated 
and are required to make a will before they go overseas.  I guess that when they are overseas and something 
happens at home and they no longer wish to leave some of their assets to the people named in their will, this 
proposed new section could come into play.  For instance, they could have a valid will at home but they record 
on video, in an SMS text message, in an e-mail or in writing on a photograph the amendments they want to make 
to that will.   

This bill will give the Supreme Court the flexibility to interpret a person’s wishes by looking at all of the 
evidence.  The proposed new section goes on to say - 

 (3) In forming its view, the Supreme Court may have regard (in addition to the document) to any 
evidence relating to the manner of execution or testamentary intentions of the person, 
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including evidence (whether admissible before the commencement of this section or 
otherwise) of statements made by the person. 

In coming to a conclusion, the court can have regard to additional evidence.  This, as Dr Hockley points out, 
could lead to an increase in formal wills being created by using technologies far removed from a formal written 
will.   
The remaining areas in the bill are the introduction of wills for persons without a testamentary capacity, the 
abolition of privileged wills and the rectification of wills by the Supreme Court.  In relation to the rectification of 
wills by the Supreme Court, that procedure is fairly simple.  Clause 50 of the bill states - 
 (1) The Court may make an order rectifying a will to carry out the intentions of a deceased testator 

if the Court is satisfied that the will does not carry out the testator’s intentions because - 
  (a) a clerical error was made; or  
  (b) the will does not give effect to the testator’s instructions. 
 (2) Any application for an order under this section must be made within 6 months after the death 

of the testator. 
 (3) The Court may extend the period of time for making an application, . . .  

In relation to the abolition of privileged wills, section 17 of the Wills Act states - 

Any of the following persons irrespective of his age may make a valid will and may also validly revoke 
a will with or without making a new will: - 

 (a) any person, whether as a member or not, serving with the armed forces of the Commonwealth 
or its allies while in actual military, naval or air service in connection with operations that are, 
or have been taking place, or are believed to be imminent in relation to a war declared or 
undeclared or other armed conflict in which members of such armed forces are, or have been 
or are likely to be engaged; 

 (b) any mariner or seaman being at sea. 
Section 18 of the Wills Act states - 
 A will made by a person to whom the provisions of section 17 apply need not be executed in the 

manner required by section 8 . . .  
As I said, under section 8 of the Wills Act is a series of rules.  A will is valid only if -  

(a) it is in writing; 
(b) it is signed by the testator or signed in his name by some other person in his presence and by 

his direction, in such place on the will so that it is apparent on the face of the will that the 
testator intended to give effect by the signature to the writing signed as his will; 

(c) the testator makes or acknowledges the signature in the presence of at least 2 witnesses present 
at the same time; and 

(d) the witnesses attest and subscribe the will in the presence of the testator but no publication or 
form of attestation is necessary. 

For quite a long time, the privileged wills section of the act has entitled certain classes of persons to execute a 
will, and it need not be executed in the manner required by section 8, but may be made without any formality, by 
any form of words, whether written or spoken, if it is clear that the person thereby intended to dispose of his 
property after his death.  That provision will be repealed.  The need for it has diminished over time.  An article, 
again by Dr John Hockley - because he is an expert in this area - headed “Total Revocation of a Will on 
Divorce” states -  

Historically, members of the armed services could make valid informal will orally or in writing.  The 
need for this specific exemption from the requirements of the Wills Act has diminished over time.  The 
Australian Defence Forces educates and counsels its members on wills especially, before sending them 
to a combat zone reducing the need for the continuation of this exemption.  The Model Bill recognized 
the change in the Defence Forces and society generally and recommended against the continuation of 
the exemption for privileged wills.  This recommendation has been accepted in those States and 
Territories that have amended their legislation in conformity with the Model Bill.  In Western Australia 
the 2006 Act with its emphasis on giving the Court a greater discretion to interpret the testator’s 
intentions the need for privileged wills was further diminished to a point where it was decided not to 
continue with this exemption. 
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The final matter, testamentary capacity, arises from the Mental Health Act.  To give an example, if an old will 
left everything to someone called Jean who died, and the person who made the will was in a home and had lost 
testamentary capacity, would the will be invalid?  Under the new provisions, the Supreme Court is allowed to 
step into the person’s shoes, after very careful consideration, and to make a will in the fashion in which the 
person would have made it.  In England, there are 50 million people, and it has this provision.  However, there 
are only about 250 applications a year.  It is a provision that is taken from the model act.  Relatives usually make 
the application, and there is no requirement for leave of the court.  Therefore, applications do not have to go 
through a double process, if one likes. 
There are comprehensive criteria in the new bill regarding what the application must show.  I suppose the 
Attorney General will tell me in consideration in detail, but a mother who had dementia may have made 
provision for particular people.  Maybe one person had died and a new will needed to be made.  An application 
could be made to the court.  The applicant must provide a written statement of the nature of the application and 
the reasons for it; an estimate of the nature and value of the assets of the person concerned, and the person’s 
liabilities; a suggested draft of the proposed will; any evidence available to the applicant as to the wishes of the 
person concerned; evidence of the person’s testamentary capacity; a copy of any will; evidence that the applicant 
has made reasonable inquiry concerning the interests of any person who would be entitled to receive any part of 
the estate of the person concerned etc; evidence that the applicant has made reasonable inquiry concerning the 
likelihood of an application being made under the Inheritance (Family and Dependants Provision) Act 1972; a 
reference to any gift to a body; and evidence of any other facts that the applicant considers to be relevant to the 
application. 
Apparently there has been a great deal of interest in statutory wills.  The legislation attempts to overcome the 
problem of the decision of the Victorian Court of Appeal in Boulton v Sanders and others, in which the words 
“likely intentions” were used. 

That basically is the thrust of the bill, which the opposition supports.  I know that succession law reform in 
Western Australia is a dry subject, but I believe that John Hockley’s article “The need for succession law reform 
in WA: Please don’t die in WA?” is very apposite.  It is a great piece of legislation.  It modernises the Wills Act; 
it streamlines court processes; it enables the Supreme Court to give effect, after very careful consideration, to a 
person’s real intentions of a will; and it enables relatives to make applications for fresh wills.  It really loosens up 
the whole process of a very old-fashioned, antiquated and outdated system.  I think the legislation is good.  I am 
happy to support it, and let us rush it to the upper house. 

MR J.A. McGINTY (Fremantle - Attorney General) [9.16 pm]:  I thank the member for Nedlands for her 
indication of support for this bill.  I agree with her analysis of the issues, and I look forward to the bill passing 
through this house and the upper house and then becoming law in Western Australia.  There will be significant 
benefits for all of us when it comes to the question of wills.  It is not an exciting area of law-making, but it is a 
very important one nonetheless.  Therefore, I thank the member for Nedlands and other members opposite for 
their support for this legislation. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 

House adjourned at 9.18 pm 

__________  
 


